THE REINS ACT AND THE STRUGGLE
TO CONTROL AGENCY RULEMAKING

Jonathan R. Siegel*

The REINS Act (“Regulations From the Executive in Need of Scru-
tiny”), which passed the House of Representatives in December 2011,
would revolutionize our system of government by requiring that all major
rules promulgated by federal agencies receive congressional approval
before becoming effective. The tremendous significance of the REINS Act
has led to fierce debate about both its constitutionality and its wisdom. This
article explains that the REINS Act would be perfectly constitutional. Those
who challenge its constitutionality correctly point out that the Act would
diminish the power of the President and add to the power of Congress. The
critical question, however, is not how the Act would alter those powers rela-
tive to where they stand now, but whether the Act would impermissibly
grant Congress powers beyond those provided by the Constitution. The Act
would not do so because it would merely reclaim for Congress powers that
Congress was not required to delegate in the first place. This article also
addresses the REINS Act from a policy perspective. While the Act would
have the virtue of implementing the constitutional ideal that the legislature
makes the laws, it would be hopelessly impractical. Congress lacks the time
and expertise to vote responsibly on every major regulation. Thus, while the
Act would be constitutional, it would be bad policy.
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INTRODUCTION

On Capitol Hill, the hottest trend in administrative law consists of
legislative attempts to assert more control over federal agency
rulemaking. The Administrative Procedure Act (APA), which has
hardly changed in over sixty years, is suddenly the subject of intense
scrutiny. Congress is considering bills that would codify the require-
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ments of the principal executive orders on rulemaking (such as cost-
benefit analysis),! replace the APA’s simple notice-and-comment
rulemaking process with dozens of pages of detailed and complex re-
quirements,? and strengthen the Congressional Review Act’s (CRA)
process whereby Congress can override regulations once agencies pro-
mulgate them.3

But the most theoretically and practically significant of all con-
gressional efforts to regain control over agency rulemaking is the
“Regulations From the Executive in Need of Scrutiny Act of 2011,” or
REINS Act,* which passed the House of Representatives in December
2011.5> Whereas the other proposed measures would tinker around the
edges of the administrative state, the REINS Act would revolutionize
it by reversing the existing procedure of the CRA. The CRA provides
that Congress may pass a resolution disapproving a regulation
promulgated by an administrative agency.® The REINS Act would re-
quire that, before any “major rule” promulgated by any agency can
take effect, Congress must pass a resolution affirmatively approving
the rule.”

The REINS Act would effect a monumental change in American
government. It would eliminate the long-established authority of fed-
eral agencies to promulgate regulations governing virtually all aspects
of society and reclaim authority over such matters for Congress. Un-

1. See, e.g., Clearing Unnecessary Regulatory Burdens Act, S. 602, 112th Cong.
(2011) (proposing to codify provisions of Executive Orders 12,291 and 12,866); Reg-
ulatory Responsibility for our Economy Act of 2011, S. 358, 112th Cong. (proposing
to codify provisions of Executive Order 13,563).

2. Compare 5 U.S.C. § 553 (2006) (setting forth the APA’s notice and comment
requirements), with Regulatory Accountability Act of 2011, H.R. 3010, 112th Cong.
(as passed by the House of Representatives, Dec. 2, 2011).

3. Congressional Office of Regulatory Analysis Creation and Sunset and Review
Act of 2011, H.R. 214, 112th Cong.

4. Regulations From the Executive in Need of Scrutiny Act of 2011, H.R. 10,
112th Cong. [hereinafter REINS Act]; S. 299, 112th Cong. (2011). The House and
Senate bills differ slightly. For purposes of this article, references to the REINS Act
should be understood as references to H.R. 10 as passed by the House of Representa-
tives on December 7, 2011. The bill contains a single section—section 3—that would
amend the whole of what is currently chapter 8 of title 5 of the United States Code.
Because references simply to “§ 3” of the REINS Act would not be very illuminating,
the section number of chapter 8 that the referenced portion would create will be in-
serted in parentheses.

5. See 157 Cona. REc. H8237 (daily ed. Dec. 7, 2011) (241 representatives voted
in favor of the REINS Act).

6. 5 U.S.C. § 802 (20006).

7. REINS Act, HR. 10, 112th Cong. § 3 (proposing to amend 5 U.S.C.
§ 801(b)(1) to state that a “major rule shall not take effect unless the Congress enacts
a joint resolution of approval . . . .”).
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like the existing scheme of the CRA, which for structural and institu-
tional reasons is almost guaranteed to be ineffective,® the REINS Act
would have an enormous impact on the nature of rules promulgated by
executive agencies.’

Naturally, such a dramatic proposal has attracted controversy.
Numerous participants in the debate have questioned the wisdom of
the REINS Act, and some have asserted that the Act is, or at least
might be, unconstitutional.!® The Act, some opponents argue, would
violate the separation of powers by requiring Congress to approve par-
ticular actions taken by the executive, in a fashion reminiscent of the
“legislative veto” that the Supreme Court famously struck down in
INS v. Chadha.'' Citing Article II of the U.S. Constitution and cases
such as Chadha and Morrison v. Olson,'? these opponents argue that
the REINS Act would improperly aggrandize the power of Con-
gress.!> Supporters of the Act defend its constitutionality and
wisdom. !4

The Article shows that those who attack the constitutionality of
the REINS Act are mistaken. The Act would be perfectly constitu-
tional. Indeed, the attacks on the Act’s constitutionality are not only
mistaken, but ironic, because the REINS Act would, if anything, put
the federal government on a sounder constitutional footing than that
on which it rests now. If anything is constitutionally surprising, it is
not Congress’s efforts to assert authority over rulemaking, but rather
its massive, wholesale delegation of that authority, which the courts
have for so long tolerated.!>

8. See infra Parts .A.2, .LA.4.
9. See infra Part 1.A.4.

10. See, e.g., REINS Act—Promoting Jobs and Expanding Freedom by Reducing
Needless Regulations: Hearing Before the Subcomm. on Courts, Commercial & Ad-
min. Law of the H. Comm. on the Judiciary, 112th Cong. 8-9 (2011) [hereinafter
REINS Act Hearing I] (statement of Rep. John Conyers, Jr., Ranking Member, H.
Comm. on the Judiciary); id. at 95-97 (statement of Prof. Sally Katzen, former Ad-
ministrator, Office of Info. & Regulatory Affairs); see also Regulations From the
Executive in Need of Scrutiny Act of 2011: Hearing Before the Subcomm. on Courts,
Commercial & Admin. Law of the H. Comm. on the Judiciary, 112th Cong. 8-10
(2011) [hereinafter REINS Act Hearing II] (statement of Rep. Conyers).

11. 462 U.S. 919, 951-59 (1983) (striking down a statutory scheme whereby a sin-
gle house of Congress could overturn executive branch actions).

12. 487 U.S. 654, 694 (1988) (approving limitations on the President’s power to
remove an executive branch officer, but expressing concern about “attempt[s] by Con-
gress to increase its own powers at the expense of the Executive Branch”).

13. See REINS Act Hearing 1, supra note 10, at 95-97 (statement of Prof. Katzen).

14. E.g., Jonathan H. Adler, Would the REINS Act Rein in Federal Regulation?,
ReG., Summer 2011, at 22.

15. See infra Part 11.B.3.
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The specific, theoretical error of the REINS Act’s opponents is
that they have ignored the constitutional starting point—the baseline
distribution of power provided by the Constitution. In arguing that the
Act would unconstitutionally aggrandize the powers of Congress, they
observe that the Act would increase the powers of Congress and de-
crease the powers of the executive.'® While that is certainly true, the
critical test is not whether a statute would vary those powers relative
to where they happen to stand now. What matters is whether Congress
is attempting to give itself extra powers relative to the baseline pro-
vided by the Constitution. The baseline is that Congress has the legis-
lative power and can choose how much rulemaking power to delegate
to executive agencies. The REINS Act is constitutional because it
would merely reclaim, for Congress, powers that Congress was not
required to delegate.!”

The larger lesson of the debate over the constitutionality of the
REINS Act is that one should not confuse the familiar with the consti-
tutionally required. Innovation is possible. Decades of usage have ac-
customed Americans to the practice whereby administrative agencies
make vital decisions that set social policy. But we are not bound to
continue a practice forever merely because it has proved expedient for
some time. Part of the excellence of the Constitution is that it permits
experimentation and change.!® The REINS Act would be a constitu-
tionally permitted change.

From a policy perspective, however, the Act would be a bad
change. The Act would undoubtedly have one great virtue: it would
implement the constitutional ideal that the legislature makes the
laws.!® Nonetheless, in determining whether to reclaim so much con-
trol over regulation from the executive branch, Congress should re-
member the reasons it delegated regulatory authority to the executive
in the first place.

The fundamental reason is that Congress lacks the time and ex-
pertise to vote responsibly on every regulation.?® Congress also cre-
ated administrative agencies in order to reduce the influence of
politics on regulatory decisions and to increase the influence of tech-

16. See infra Part 1.B.
17. See infra Part II.
18. See infra Part IL.D.

19. See U.S. Const. art. I, § 1 (“All legislative Powers herein granted shall be
vested in a Congress of the United States . . . .””); JoHN LocKE, SECOND TREATISE OF
GoVERNMENT 193 (Thomas I. Cook, ed., Hafner Publ’g Co. 1947) (1690) (stating that
a legislature cannot delegate the legislative power); infra Part IILA.

20. See infra Parts II1.B.1, II1.B.2.
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nocratic considerations.?! By requiring congressional approval for
every major regulation, the REINS Act would certainly increase Con-
gress’s control over regulation, but it would create an enormous ob-
struction to the necessary processes of government.

Part I of this article reviews the REINS Act. It explains the revo-
lutionary effects that the Act would have and lays out the constitu-
tional arguments that some have made against it. Part II explains why
the REINS Act is, in fact, perfectly constitutional. Part III considers
the REINS Act from a policy perspective.

I.
Tue REINS Act

The REINS Act is the brainchild of Congressman Geoff Davis of
Kentucky, who introduced it in 2009,?? after a constituent asked him
“a simple yet powerful question: why doesn’t Congress vote on new
regulations?”23 The Act made little progress in the 111" Congress, but
Davis reintroduced it in the 112" Congress,?* and, as one might expect
given the results of the 2010 elections, it fared much better. It attracted
an impressive 204 co-sponsors in the House of Representatives,?> and
the House actually passed the Act on December 7, 2011, by a vote of
241-184.2¢ In the Senate, Senator Rand Paul, also of Kentucky, has
championed the Act,?” and it attracted thirty-one co-sponsors and has
been discussed in committee hearings.?8

21. See infra Part 111.B.3.

22. Regulations From the Executive in Need of Scrutiny Act of 2009, H.R. 3765,
111th Cong. The ideas behind what is now the REINS Act were discussed as early as
the 1980s, following the Supreme Court’s decision in Chadha. See, e.g., Stephen
Breyer, The Legislative Veto after Chadha, 72 Geo. L.J. 785, 789 (1984).

23. History of the REINS Act, http://toddyoung.house.gov/reins/history-of-the-
reins-act/ (last visited Feb. 11, 2013).

24. REINS Act, H.R. 10, 112th Cong.

25. Bill Summary and Status 112th Congress (2011-2012) H.R. 10, LIBRARY OF
Cong., THOMAS, http://thomas.loc.gov/cgi-bin/bdquery/z?d112:h.r.10: (last visited
Jan. 9, 2013).

26. See 157 Cona. Rec. H8237 (daily ed. Dec. 7, 2011).

27. See Regulations From the Executive in Need of Scrutiny Act of 2011, S. 299,
112th Cong. (2011) (Senator Paul introduced the Senate version of the REINS Act on
February 7, 2011).

28. Bill Summary and Status 112th Congress (2011-2012) S.299, LIBRARY OF
Cong., THOMAS, http://thomas.loc.gov/cgi-bin/bdquery/z?d112:s299: (last visited
Jan. 9, 2013); see also Fed. Regulation: A Review of Legislative Proposals—Part I:
Hearing Before the S. Comm. on Homeland Sec. & Governmental Affairs, 112th
Cong. (2011) [hereinafter Senate Hearing Part I]; Fed. Regulation: A Review of Leg-
islative Proposals—Part II: Hearing Before the S. Comm. on Homeland Sec. & Gov-
ernmental Affairs, 112th Cong. (2011) [hereinafter Senate Hearing Part II].
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If enacted, the REINS Act would effect a simple but monumental
change in the federal government. It would strip federal agencies of
much of their rulemaking power. Instead of promulgating rules, fed-
eral agencies would, in effect, make proposals to Congress. It would
be up to Congress to decide whether to approve or reject the proposed
rules.?®

The fundamental nature of this change makes the REINS Act the
most theoretically and practically significant (and therefore the most
worthy of study) of the proposals to assert more congressional control
over the agency rulemaking process. Other proposals would add more
steps to the rulemaking process or more criteria to be considered in
rulemaking, but those steps would still be carried out, and those crite-
ria applied, by agencies in the executive branch.3® Congress’s control
over rulemaking would be asserted only at the level of generic criteria
and procedures. The REINS Act, by contrast, would impose direct
congressional control over the adoption of individual rules.

This Part lays out the terms of the REINS Act. It then describes
the arguments that some opponents have made against the Act’s
constitutionality.

A. The Potentially Revolutionary Effects of the REINS Act

The REINS Act’s proposed changes to agencies’ rulemaking
powers are so important because agency rulemaking powers are them-
selves so important. Congress and the executive have long struggled
over control of executive agencies’ rulemaking power.

1. The Vital Power of Rulemaking

Under current law, most federal agencies are authorized to pro-
mulgate rules and regulations to carry out their statutory missions.3!
The rulemaking power of federal agencies is of the highest importance
because Congress has in many cases vested agencies with enormous

29. See H.R. 10 (proposing to amend 5 U.S.C. §§ 801(a)(3), (b)(1) to provide that
major rules promulgated by federal agencies shall take effect only upon enactment by
Congress of a joint resolution of approval).

30. See proposed bills cited supra notes 1-3.

31. E.g., 18 U.S.C. § 4001(b)(1) (2006) (authorizing the Attorney General to pro-
mulgate rules governing federal prisons); 22 U.S.C. § 2651a(a)(4) (2006) (authorizing
the Secretary of State to promulgate such rules and regulations as are necessary to
carry out her functions and the functions of the Department of State); see also
Antonin Scalia, Judicial Deference to Administrative Interpretations of Law, 1989
Duke L.J. 511, 516 (“Broad delegation to the Executive is the hallmark of the modern
administrative state; agency rulemaking powers are the rule rather than, as they once
were, the exception . . . .”).
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discretion. In many statutes, Congress charges an agency with a mis-
sion and sets for it a goal, but does so only in the most general of
terms, leaving the agency with vast discretion in deciding how that
goal can best be achieved. Congress has, for instance, instructed the
Federal Communications Commission to grant applications for broad-
cast licenses when doing so would serve “the public interest, conve-
nience, and necessity,”3? but has left the definition of that broad
phrase up to the Commission. Similarly, Congress has charged the
Federal Energy Regulatory Commission with enforcing the require-
ment that rates and charges for the transportation of natural gas be
“just and reasonable,”33 but it provided no definition of that term.

Even where Congress gives an agency a more particular formula
to implement, the agency will often still exercise vitally important dis-
cretion in determining the precise application of the formula. To men-
tion just one of innumerable possible examples, the Clean Air Act
directs the Administrator of the Environmental Protection Agency
(EPA) to set the National Ambient Air Quality Standards (NAAQS) at
a level that is “requisite to protect the public health.”3* The term “req-
uisite,” the Supreme Court has explained, means “sufficient, but not
more than necessary.”3> Yet even this level of precision leaves the
EPA with discretion to make extremely important choices. In its re-
cent determination of the NAAQS for sulfur dioxide, for example, the
EPA recognized that the Administrator’s choice “require[d] judgments
based on an interpretation of the evidence,”3¢ and that there was some
evidence for considering figures anywhere between 50 and 150 parts
per billion.3” The Administrator’s choice within this range made a dif-
ference of tens of billions of dollars in the costs and benefits of the
NAAQS regulations.33

32. 47 U.S.C. § 309(a) (2006).

33. 15 U.S.C. § 717(c)(a) (2006).

34. 42 U.S.C. § 7409(b)(1) (2006). The Act also instructs the Administrator to
leave “an adequate margin for safety.” Id.

35. Whitman v. Am. Trucking Ass’ns, 531 U.S. 457, 473 (2001).

36. Primary National Ambient Air Quality Standard for Sulfur Dioxide, 75 Fed.
Reg. 35,520, 35,541 (June 22, 2010).

37. See id. at 35,542 (noting that there was “clearly sufficient evidence” for consid-
ering figures starting at 50 ppb and that the agency’s science advisory panel had con-
cluded that figures as high as 150 ppb could be justified under some interpretations of
the evidence).

38. See AR BENEFIT-COST GRP., U.S. ENVTL. PROT. AGENCY, FINAL REGULATORY
ImpacT ANALYSIS (RIA) FOR THE SO, NATIONAL AMBIENT AIR QUALITY STANDARDS
(NAAQS), at ES-9 (2010) (analyzing the costs and benefits of choosing 50, 75, or 100
ppb). The Administrator ultimately chose a figure of 75 ppb. 75 Fed. Reg. at 35,520.
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Thus, agency rules are not mere matters of housekeeping. They
are vital instruments of social policy. And yet, these social policy de-
cisions are made by agencies within the executive branch. Congress
might have made most of the decisions itself—Congress could cer-
tainly, for example, have fixed the permissible level of sulfur dioxide
in the air or the permissible rates for the transportation of natural
gas—but it has instead vested executive agencies with the authority to
make these decisions.

2. How Congress Has Tried to Control Rulemaking

For decades, Congress has struggled to reconcile its decision to
delegate great discretion to the executive branch with its desire to ex-
ercise control over that discretion. Prior to the Supreme Court’s deci-
sion in INS v. Chadha,?® Congress often used the legislative veto as a
control mechanism: it would delegate power to an agency, but reserve
to either house of Congress (or to both houses acting together) the
power to override the agency’s decisions on a case-by-case basis.*"
Chadha, however, made clear that the legislative veto was unconstitu-
tional, thereby forcing Congress to seek some alternative mechanism
by which to control executive discretion.

In some cases, Congress achieves control by passing more pre-
cise statutes that leave executive agencies with less discretion to exer-
cise.*! Frequently, however, Congress vests an executive agency with
broad discretion, so as to permit the agency to take into account all the
circumstances necessary to make wise decisions, or because members
of Congress agree on the broad goals of the agency’s mission but are
unable to agree on details, or for some other reason. Even in such
cases, however, Congress may still wish to exercise a degree of con-
trol over that discretion.

The Congressional Review Act,*? passed after Chadha, repre-
sents Congress’s existing attempt to retain some measure of control
over agency rulemaking. The CRA requires agencies to submit any

39. 462 U.S. 919 (1983).

40. See id. at 1003—13 (White, J., dissenting) (listing dozens of examples).

41. A famous example is the Delaney Clause of the Federal Food, Drug, and Cos-
metic Act, 21 U.S.C. § 348(c)(3)(A) (2006), which mandates that no food additive
may be deemed safe if it is found by appropriate tests to cause cancer in humans or
animals. The clause deprives the Secretary of Health and Human Services of discre-
tion to consider whether an additive’s cancer risk is small or whether the additive has
countervailing benefits.

42. 5 U.S.C. §§ 801-808 (2006). The “Congressional Review Act” is the common
name for section 251 of the Contract with America Advancement Act of 1996, Pub. L.
No. 104-121, 110 Stat. 868.
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rule to both houses of Congress (and to the Comptroller General)
before the rule takes effect.*3 In submitting a rule, the agency must
supply Congress with a report explaining the rule and with a copy of
any cost-benefit analysis or other analyses associated with the rule.*
If the rule is a “major rule,” as statutorily defined,* then the rule can-
not take effect for sixty days following its submission to Congress.*®
During this sixty-day period, Congress may enact a joint resolution
disapproving the rule.#’ Special legislative procedures expedite the
progress of such a joint resolution.*® If Congress enacts a joint resolu-
tion of disapproval, then the agency rule does not take effect, and,
indeed, the agency is forbidden from reissuing the rule, or a substan-
tially similar rule, unless Congress subsequently authorizes it to do so
in a new law.*° If Congress does not act within the sixty-day period,
the rule takes effect as promulgated.>®

The CRA, at least in theory, provides Congress with the ability to
block any major rule promulgated by any agency and thus gives Con-
gress some degree of control over agency rulemaking. In practice,
however, the CRA has had hardly any impact on agency rules. Con-
gress has used its disapproval procedure only once in the fifteen years
since the statute’s enactment.>' It is not surprising, therefore, that
some members of Congress desire a stronger control mechanism for
agency rules.

43. Id. § 801(a)(1)(A). The term “rule” is broadly defined in the CRA and would
include many guidance documents, policy statements, and other matters besides for-
mal legislative rules issued pursuant to the notice-and-comment rulemaking process.
Id. § 804(3) (incorporating most of the APA’s broad definition of “rule” as set forth in
5 U.S.C. § 551).

44. Id. § 801(a)(1)(A), (B).

45. Id. § 804. A “major” rule is defined as a rule that would likely result in an
annual effect on the economy of $100 million or more, major increases in costs or
prices, or significant adverse effects on competition, employment, or other specified
economic matters. Id.

46. Id. § 801(a)(3).

47. Id. §§ 801, 802.

48. Id. § 802(d), (e). See infra notes 65-67 and accompanying text.

49. Id. § 801(b).

50. Id. § 801(a)(3).

51. S.J. Res. 6, 107th Cong. (2001) (disapproving the Occupational Safety and
Health Administration’s ergonomics standard); MoRTON ROSENBERG, CoNG. RE-
SEARCH SERV., RL 30116, CONGRESSIONAL REVIEW OF AGENCY RULEMAKING: AN
UPDATE AND ASSESSMENT OF THE CONGRESSIONAL REVIEW AcT AFTER A DECADE 6
(2008).
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3. The REINS Act

The REINS Act is one attempt at creating such a mechanism. It
would substantially change the current agency rulemaking process. In-
deed, it would revolutionize that process.

The REINS Act would retain the CRA requirement that agencies
submit all rules to Congress before they take effect.>? For non-major
rules,>3 the REINS Act procedure would be essentially the same as the
current CRA procedure for major rules. Under the REINS Act, Con-
gress would have sixty days to enact a joint resolution disapproving a
non-major rule, and certain special, expedited procedures would apply
to such a joint resolution.>* Enactment of such a joint resolution would
block a non-major rule from taking effect, as is true under the current
scheme for major rules.>>

But for major rules, the REINS Act procedure would be com-
pletely different. Unlike the CRA, which provides that a major rule
can take effect sixty days after its submission to Congress unless Con-
gress enacts a joint resolution of disapproval,>® the REINS Act would
provide that a major rule could take effect only upon enactment of a
joint resolution of approval.>” Moreover, Congress would have only
seventy days to enact such a joint resolution.>® Although special, ex-
pedited procedures designed to guarantee a vote would apply to the

52. REINS Act, H.R. 10, 112th Cong. (proposing 5 U.S.C. § 801).

53. The REINS Act would retain the CRA’s definition of a “major” rule, id. (pro-
posing 5 U.S.C. § 804(2)), and would define a non-major rule as any rule that is not a
major rule, id. (proposing 5 U.S.C. § 804(2), (3)).

54. Id. (proposing 5 U.S.C. § 803).

55. Actually, there appears to be an error in the REINS Act as introduced in Con-
gress and as passed by the House of Representatives. The Act would amend 5 U.S.C.
§ 801(a)(4) to provide that a non-major rule would take effect “as provided by section
803,” id., but the proposed new text of § 803 does not, in fact, provide for when or
how a non-major rule would take effect, nor does it expressly state the impact of
Congress’s adoption of a disapproval resolution on the validity of a non-major rule, as
the current CRA does. /d. Presumably, the intent of REINS Act proponents is to have
the Act mirror the CRA procedures for major rules.

56. 5 U.S.C. § 801(a)(3), (b)(1) (2006).

57. H.R. 10 (proposing 5 U.S.C. § 801(a)(3), (b)(1)). The joint resolution could
only approve the rule as promulgated by the agency, without change. /d. (proposing 5
U.S.C. § 802(a)(1), (a)(3)).

58. Id. (proposing 5 U.S.C. § 801(b)(2)). The “days” would not be calendar days,
but legislative or session days, id., so Congress would actually have more than sev-
enty calendar days to act. Id. A special provision takes care of the circumstance in
which an agency promulgates a major rule near the end of a session of Congress. /d.
(proposing to amend 5 U.S.C. § 801(d) so that any rule promulgated within the last
sixty days of a session would be treated as if promulgated on the fifteenth day after
the next session convenes).
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approval resolution,>® if Congress failed to enact the resolution within
the seventy-day period, the rule in question would not take effect.®®
Moreover, the same rule could not be considered again during the
same Congress.5!

4. The Impact of the REINS Act

The REINS Act would be fundamentally different from the CRA.
Superficially, they have some similarity. Both are designed to give
Congress a degree of control over agency rulemaking. But in practice,
the CRA 1is almost wholly toothless, whereas the REINS Act would
represent a monumental change in our system of government.

Under the CRA, Congress is, to be sure, empowered to interfere
with agency rules. As noted earlier, the CRA creates a facially impres-
sive array of legal requirements. Agencies must submit all rules to
Congress before the rules can take effect, and Congress can disap-
prove any major rule at its pleasure. Nevertheless, the practical impact
of the CRA is virtually nil. There are several reasons why this is so.

First, the CRA gave Congress no power that it did not already
have. Congress always had the power to overturn any agency rule by
passing a new statute,®? and the CRA process by which Congress can
overturn an agency rule is the process of passing a new statute: a dis-
approval resolution, like any legislation, must pass both houses of
Congress and be presented to the President.®> Congress had no need to
pass a statute to tell itself that it can pass a statute.

59. Id. (proposing 5 U.S.C. § 802). The approval resolution would be required to be
introduced in each house of Congress, id. (proposing 5 U.S.C. § 802(a)(2)), could not
die in committee, id. (proposing 5 U.S.C. § 802(c), (e)), and would be guaranteed
floor time, but the floor time would be limited, id. (proposing 5 U.S.C. § 802(d), (e)).

60. Id. (proposing 5 U.S.C. § 801(b)(2)). The Act would provide a limited escape
hatch for exigent circumstances: it would allow the President to certify that a rule had
to take effect immediately if it was urgently needed for specified reasons. Id. (propos-
ing 5 U.S.C. § 801(c)). But such presidential certification could be effective only for a
single, ninety-day period. Id. The Act would also exempt certain agencies dealing
with monetary policy and rules related to hunting, fishing, or camping. Id. (proposing
5 U.S.C. §§ 806-807).

61. Id. (proposing 5 U.S.C. § 801(a)(5)).

62. See FREDERICK M. KAISER, CONG. RESEARCH SERV., 79-206 GOV, CONGRES-
SIONAL ACTION TO OVERTURN AGENCY RULES: ALTERNATIVES TO THE “LEGISLATIVE
VETO” 5 (1979) (citing enactment of a new statute as “[t]he most fundamental and
direct mechanism for Congress to overturn a rule”); see also INS v. Chadha, 462 U.S.
919, 935 nn.8-9 (noting Congress’s authority to overturn action of other branches by
statute).

63. See 5 U.S.C. §§ 801(b), 802 (2006). The CRA does not spell this point out, but
it permits Congress to block an agency regulation from taking effect only by passing a
“joint resolution” of disapproval. By definition, a “joint resolution” is a resolution
passed by the House of Representatives and the Senate, and either signed by the Presi-
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The CRA would be far more significant if it gave Congress some
power that it would not otherwise have. If it allowed Congress to
block an agency rule by some procedure, such as a one-house veto,
that had fewer requirements than the process of passing a new statute,
the CRA would have some actual teeth. Even a provision allowing
Congress to act by concurrent resolution (which, unlike a joint resolu-
tion, would not require presentation to the Presiden